
0

0

37Tzg#a 4l #rzfia ll
Office of the Commissioner

ks4r fur, 3r4la 3i$J-l c; I isl I c; 3i Illcfc-1 I C'i ll
..:>

Central GST, Appeals Ahmedabad Commissionerate
v1"IQf!t) m,~ "J-lldl", 3-lJ--<S!lcll$1, 3-l$J-li:;l<S!lc;-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN:- 20240564SW0000111D75
(cfi") ~~/ File No. GAPPL/COM/STP/5639/2023-APPEAL (S fJ- ta- .7... - 'Q-6

3flIB1 oTR!?f~3Til::~ /
(ls)

Order-In-Appeal No. and Date AHM-EXCUS-003-APP-034/2024-25 and 30.05.2024

(<f)
qR« flat +TT I 3ft ntaia#a, 3a (rft«a)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

st# Rt feia]
('cf)

Date of issue 31.05.2024

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-93/2023-24 dated 26.06.2023 (Date
(°6-) of Issue : 28.06.2023) passed by the Assistant Commissioner, CGST, Division - Palanpur,

Commissionerate - Gandhinagar

3l 47 <'I cfi ct T cfi"F!ll=f 3lR "9clT / M/s Hotel Marvel Inn,
("'cf) Name and Address of the

Appellant T. B. Three Road, Patan-Deesa Road, Patan-384265

#Rt&faz sr{ta-gr sits sgrmar?at azs st?gr k #fr zrnfrfaaarg ·rg
srf@rail #tsf srzrartruaa rga+mar&, sar fa 2asgr ah fasgt rar?l
Any- person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) a£trqrar ca sf2nu, 1994 Rt ur st«aRt aarg ·gth at?qtat #t
sr-anrq,eh rrr re{a a# siasfa grderu snar sflRa, taTzar, 4a iarr, . twa far,
lf ir, sRraa tr sat, iremf, &ff: 110001 #t RR snfr Re@z:­

. A revision application lies to the Under Secretary, to the Govt. of India, Revision
Ai5I)lkation Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(4) 4fmt Rt zR hasa @ft gf# ear a ft gos(tr qrr #tar at f#ft
n@err agr sast if l=!T<'1' ~~ §Q: lTTlf , t faRt sasrrt r sua? ag ff aaa
t f#Rt asrtrgtft #far# lug&z

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another durin . .,.,. -&;"C:<rJ;-~e

of pr. ocessing of the goods in a warehouse or in storage whether in a -1s:u}J ' .. ~~~:_·~:~t-
warehouse. r,;· g "'/'i:'.'<~·f \";;.::
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(es) sahargf@ft ugr t a :qffa a mtTarth faafar 3u@tr green#+T
gr«a grabRazamr# it sirah arg fat agr per ii faafaa ?

In case of rebate of duty of excise on goods exported to any country or territory
outsi:C:ie India of on excisable material used in the manufacture of the goods which are
expt1l~d to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) sifa qrRt raa rm rat a fu Rtst #feemr RR n{2id smr Rt za
mu-q;ci" fa ag1Rs rga, aft h arr -crrftcr cn- tli:fll' in:: m GfR it fa sf@elf (i 2) 1998
mu 109 ~~~ lTT!;Q}I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~'3,4,~rt ~(~) Rll4-11clm, 2001 ~f.:t"lli:r9~~fc1Rfcf!!!"5f"CP-f"ff@TT~-siterr
mwif it, fazgr #fa skat faa fiiaRh+ sfa {4f_iil-3TR~f -q;ci" ~ 3TR~T cfiT err-err
qfai a tr 5fa saa fn smar a7guy 3a# rr atar z #T lJ€ll" ~fiisr t ~ mu 35-~ it 0
Hmn:cf fra ·rat aqrhr2an-6at fr #fa fr2ifafe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from. the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R fa=a znaar # arr gi iar za un ra sq?t tGaa 3lat suet 200 /- tfirn'~ #
sag st szt iarza vaarasnrr gt at 1000/- Rt#l 4rat Rt stun

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flar gtea, hat sgrad ea viat#Rllr rtaf@law h 1Razrf:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Rt5raa gra sfefa, 1944 fta 35-4/35-z h siafa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) . @afafea aR2a aard gar eh sraar #r fr, sflt mafr gran, Rt
3gr gcr vi arr zflRra nrzatf@raw (f@ez) Rt ufrr 2l Rifer, 4nz1ala 2a tr,
iil§:i:iifl ™, 3Jmc!T, W~{rlPI{, 61\3.l-l~liill~-3800041

-~--~~:\.. ..·•

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively i ~~of

d b k d af , , 1). I'-CEfft~ Q:i~• :\crosse an r t m favour of Asstt. Registar of a branch of any n , • ·__, ,-" • "<!-.Y%
Si , %.
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ~~ 31R!?f if cfi{¥ 31R!?it oPT "f!1=rfcm~ !w~¥~!?r ~~m oPT~~

m ~~~~~er~~~ §Q: m ~ mmw ffl ~ m ~~ ~~ 3197«1<-l
~oITT" um rfha zrairat #t us sea flat star?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the· case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) r<.\l<.\1(1<.\ ~~ 1970 ~~ (ilSj'lfcra cfil" igqft -1 a# siafafaff fu gar sa
~~¥31R!?f ~~ f.io14.-i 11f@2rat agra r@a Rt us4fas6.50 tfB" oPT r<.\l<.\l('j<.\

g«eaRazr@tar fez1
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) r it iif@qui r f.i 4-3l 01 ~~ f.:nn:rr cfil" arr{ sft sznta saffa faasat stR
es, eta 5arar genqi hara zff ntatf@law (al4fffa)y fr, 1982 ffg?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flat gran, hat 3sraa geeaqarea sf]a +tn@law (fez) v@ faafta#
# <hcfo4l-lill (Demand) ~~(Penalty) oPT 10%g war aa zflatf araif4, sf@lapf=r
10 ~~ !1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

arr3ta grcasitaarsh iaifa, sf@a@tra4r Rt 'BT<T (Duty Demanded) I

(1) m (Section) llD ~%cfRmfurum;
(2) fat+arazeRaf@rr;
(3) raz #fezfat afa 6 aaza eazuf?

.For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirIT1ed by the Appellate Commissioner would have to be pre-deposited, provided
that t:Ji,~. pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre':-dt1gosit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2.A.)~~d-35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <st h7fa sf ufeaw ?a azt area rzrar grcana aw fa(fa gt at airg•
~~ 1 o% gnatu zit szt kaa are fa cl I R@a gt aa avg#1 o%~cf{ cfil" ,51Tffefim!1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty~~!:,,. ute,
or penalty, where penalty alone is in dispute." j;,~~~".:'.:..:._,<v,:~,

IJ-. /u-::·1·'.:.._:"-:. '\~ ·~' #a? ere ~ e_· _; ·";)·,· .".: ~-Y ·.
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F.No.GAPPL/COM/STP/5639/2023

ORDER IN APPEAL

M/s. Hotel Marvel Inn, T.B. Three Road, Patan-384265 (hereinafter referred to as
'the appellant') have filed the present appeal against the Order-in-Original No. PLN-AC­
ADJ-STX-93/2023-24 dated 26.06.2023/28.06.2023 (referred in short as 'impugned order)
passed by the Assistant Commissioner, Central GST, Division- Palanpur, Ahmedabad
Gandhinagar (hereinafter referred to as 'the adjudicating authority). The appellant is not
registered with the department and is holding PAN No. AAGFH6609A.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the FY. 2016-17, it was noticed that the appellant
have shown substantial income in their ITR on which no tax was discharged. As the
appellant was not registered and had not filed ST-3 Returns, letters were issued seeking
clarification and to produce evidences for the same. However, the appellant did not
respond, therefore, the service tax liability of Rs.2,33,060/- was quantified considering the
differential income of Rs.15,53,735/- as taxable income.

Table-A

F.Y. Value shown in ITR S.Tax Service tax payable

2016-17 15,53,735 15% 2,33,060/­

2.1 A Show Cause Notice (SCN) No. GEXCOM/SCN/ST/9856/2021-CGST-Div-PLN­
COMMRTE-GANDHINAGAR dated 20.10.2021 was issued to the appellant proposing
recovery of service tax amount of Rs.2,33,060/- not paid on the differential income
received during the F.Y. 2016-17 along with interest under Section 73(1) and Section 75
of the Finance Act, 1994, respectively. Penalties each under Section 77 (1) (a), Section 77
(1) (b) & Section 77 (1) (c) (i) & (ii) and Section 77(2) was proposed. Penalty under Section
78 of the Finance Act, 1994 was also proposed.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.2,33,060/- was confirmed alongwith interest. Penalty of Rs. 10,000/- each
under Section 77(1)(a), Section 77(1)(b) & Section 77(1)(c) (i), Section 77(1)(c) (ii) and
Section 77(2) was imposed. Penalty of Rs.20,000/- under Section 70 and penalty of
Rs.2,33,060/- under Section 78 was also imposed.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

► The appellant is providing services of Renting of Banquet Hall, Restaurant Service,
Accommodation in hotels, inn, guest house, club, or camp site, Construction
services other than residential complex including Commercial/Industrial buildings
or civil structures. During the disputed period the appellant has provided
accommodation service at two non-star or guest house facility under the name of
Hotel Marvel Inn.
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F.No.GAPPL/COM/STP/5639/2023

► The accommodation service at two of their hotels named Hotel Marvel Inn declared
tariff of both the hotels were below Rs.1000/- which is exempted vide Sl.no.18 of
Notification No. 25/2012 dated 20/06/2012. The appellant would like to cite the
landmark decision given by Delhi High Court in the case of Federation of Hotels
and Restaurants Association of India & Ors. Vs Union of Indi~ & Ors, wherein, the
court struck down Section 65(105)(zzzzw) of the F.A., 1994 pertaining to levy of

service tax on short term accommodations.

► The sales in the profit & loss accounts amounting to Rs. 13,72,549 is pertaining to
the income from the restaurant service income. The appellant was having AC well
as Non-AC restaurant during the period covered in OIO. It is also to be noted that
in the total sales income, only the AC restaurant income is chargeable to service
tax which is very much less than Non AC restaurant income.

> Vide entry no. 19 of Mega Exemption Notification No. 25/20 12- ST dated
20.06.2012, the services provided in relation to serving of food or beverages by a
restaurant having air conditioning facility is exempted. From the total income of
Rs.13,72,549, the income from Banquet sales is Rs.1,81,186/- which is taxable,
income of Rs.12,87,764/- is exempted as is covered under Entry No.18 of mega
notification and income of Rs.13,788/- is Dividend income which is not taxable.

► As, the appellant is not having taxable income under service tax more than Rs. 10
Lacs as per Notification No. 33/2012 - Service Tax dated 20.06.2012, the appellant
is not liable to register themselves under Service tax till the taxable turnover
reaches upto 9 lacs and they are also not liable to pay service tax in FY 2016-17.

> Imposition of penalty under Section 77(1), 77(2) and Section 70 is not sustainable
as the appellant was not required to obtain service tax registration or furnish

service tax returns.

► Extended period cannot be invoked in the given case. The appellant submits that
the order was issued on 28-06-2023 for the disputed period FY 2016-17 and
therefore, demand for the disputed period is barred by limitation and the extended
period of limitation ought not to have been invoked. The appellant was filing the
income tax returns & TDS was also deducted on his income for the aforesaid
period, and ST-3 were filed regularly for the period specified in the OIO and
therefore by no stretch of imagination it can be said that the appellant had not

declared his income to the government authorities.

> Penalty under Section 78 is also not imposable as there is not suppression of facts

involved.

5. Personal Hearing in the case was held on 16.05.2024. Ms. Nisha Vora, Chartered
Accountant, appeared for personal hearing. She informed that due to COVID, the
appellant could not attend P.H .. Moreover no submission could be made. The order was
passed ex-parte. The appellant gave room on rent for less than 1000~:~~;;;?P...d had AC
and non AC restaurants. She claimed they have registers which are vi@fimoucefe

I _.:' >,. ,,:-,,,:~. •_, ••:•> lp %.-zs. o -- l
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F.No.GAPPL/COM/STP/5639/2023

matter may be remanded to the adjudicating authority as the order was ex-parte and

hence could not make their submissions.

6. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral submissions made during personal hearing, the
impugned order passed by the adjudicating authority and other case records. The issue
before me for decision in the present appeal is whether the demand of service tax
amounting to Rs.2,33,060/- confirmed alongwith interest, and penalties vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise. The demand pertains to the period F.Y.2016­

17.

6.1 The appellant claim that from the total income of Rs.13,72,549, the income of
Rs.1,81,186/- is from Banquet sales is which is taxable; income of Rs.12,87,764/- is earned
from renting of room in Hotel Marvel Inn which is exempted vide entry No.18 & 19 of
Notification 25/2012 -ST dated 20.06.2012. Further, the income of Rs.13,788/- is Dividend
income hence not taxable. They only submitted copy of ITR filed for the F.Y. 2016-17 and
stated that they have registers which are voluminous.

6.2 On going through the ITR and the Room Rent Income Ledger, it is observed that
the appellant has earned total income of Rs.12,87,764/-. The appellant claim that this
income is exempted vide entry no. 18 & 19 of Notification No. 25/20 12-ST dated
20.06.2012. To examine their claim relevant text of the notification is re-produced below;

0

Notification No. 25/20 12-ST

18. Services by way ofrenting ofa hotel, inn, guest house, club, campsite or other
commercialplacesmeant for residential or lodgingpurposes, having declared tariffofa
unit ofaccommodation belowrupees one thousandperday or equivalent;

19. Servicesprovidedin relation to serving offoodorbeveragesby a restaurant, eating
joint ora mess, other than those having (i) the facility ofair-conditioning or central air­
heatingin anypart ofthe establishment, at any time during theyear, and(ii) a licence to
serve alcoholic beverages; 0

6.3 In terms of Entry No.18 above, renting of rooms in hotel, inn, guest house etc is
exempted provided the declared tariff of a unit of accommodation is below rupees one
thousand per day or equivalent. From, the ledgers submitted, it is observed that most of
the bills are below Rs.1000/- however in some the amount is above Rs.1000/-. As the
appellant has not submitted a reconciliation statement to this effect, it may not be
possible to examine the amount for which such exemption is applicable.

6

6.4 Further, in terms of Entry No.19, the service provided in relation to serving of food
or beverages by a restaurant / eating joint/mess that does not have the facility of air
conditioning or central air-heating in any part of the establishment is exempted.
However, the appellant could not provide any documents like P&L account, Invoices/bills
raised, ledgers in respect of sales from banquet, restaurant etc hence their claim of
exemption could not be established. ·-­
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F.No.GAPPL/COM/STP/5639/2023

6.5 However, in the interest of natural justice, I, remand the matter back to the
adjudicating authority to examine the voluminous documents. The appellant is also directed
to submit a reconciliation statement bifurcating the nature of income and also submit all the
relevant supporting documents like PL account, Ledgers, invoices/bill in justification of
their claim seeking exemption to the adjudicating authority, without further delay.

7. The impugned order is therefore set-aside and appeal is allowed by way of remand.

8. 3r4)aaa aarr at Rt a& 3r4hr a far 3taa aha a fas sar el
The appeal filed by the appellant stands disposed of in above terms.

-@$--
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By REGDISPEED POST A/D

To,
M/s. Hotel Marvel Inn,
T.B. Three Road,
Patan-384265

The Assistant Commissioner,
CGST & CEX, Palanpur Division
Gandhinagar Commissionerate

Appellant

Respondent

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar
3. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website.
t4. Guard file.
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